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Abstract. The article examines the problematic aspects of civil liability of notaries of the Republic of Lithuania when
performing notarial actions, ensuring the interests of consumers. The principle of personal liability of a notary is re-
vealed, paying attention to the duality of the notary’s functions. The notary’s activities are analyzed, (not) related to
the exercise of public authority powers, reviewing the limits of civil liability of a notary as an economic entity, and the
influence of the actions of the injured person himself, raising the issue of liability. In the article, the author raises a rhe-
torical question regarding the application of indirect liability of the state for damage caused by the notary’s unlawful ac-
tions, performing functions assigned to the state, focused on the balance of interests of the notary and the state, reveal-
ing the importance of the principle of notary independence. The author attempts to reveal the gap in legal regulation in
the context of notary civil liability, protecting the interests of both consumers and the notary from unjustified liability.
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1. Introduction

Notaries are involved in many areas of life, from the
purchase of property and shares to inheritance, divorce,
etc. Notaries help to implement and defend a number
of rights and obligations, ensure the legality and legal
security of civil relations. When a notary performs his
professional duties, legal facts arise that change civil rela-
tions. Transactions with real estate approved by a notary
change the content and scope of real rights to real es-
tate, approved documents are enforceable, facilitate the
process of proof in civil cases and are considered official
written evidence with greater prima facie evidentiary
power. The professional activity of a notary is specific.
In Lithuania, a notary is a person authorized by the state,
ensuring the prevention of legality and the protection of
the legitimate interests of the state, but at the same time
is a representative of a liberal profession, independently
organizing his economic activities and personally respon-
sible for his work. The dual public and private status of a
notary confirms that a notary is not a typical representa-
tive of the government. The state, by transferring certain
of its functions to a notary and granting him the powers
of public authority, is not liable for damage caused by a

notary. The notary is subject to personal liability. In the
case of civil liability, the principle of full compensation
for damage, restitutio in integrum, is applied to a notary.
From the point of view of civil liability, a notary is not
considered a state official, although the activities per-
formed by a notary are related to the implementation of
public authority functions. Such a dual status of a notary
emphasizes the combination of the principles of the free
market and state regulation, since the state transfers all
responsibility and the costs of notarial activities to rep-
resentatives of the liberal profession, ensuring the legal
security of the state. The mandatory participation of a
notary in concluding certain transactions guarantees the
state a smaller number of civil cases, reduces criminal
acts in the field of property law, facilitates the detection
of crimes, and minimizes the likelihood of falsification
of the transaction. It is obvious that the activities per-
formed by a notary are preventive, ensuring the legality
and stability of civil turnover, which does not cost the
state anything, since the notary’s expenses are covered
by the participants in civil legal relations themselves, and
the notary himself compensates for the damage caused.
In carrying out his professional activities, the notary is
involved in the fight against money laundering and the
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prevention of terrorist financing, performs the registra-
tion of real rights, restrictions on real rights and legal
facts, supervises the collection and payment of taxes,
thereby ensuring the protection of the public interest. It
is obvious that in the sense of preventive law enforce-
ment, the state has created certain protective mecha-
nisms, seeking to avoid costly and lengthy judicial dis-
putes ex post facto (Stirner & Murray, 2010, p. 25). In
other words, the legislator, seeking inter alia to minimize
the risk that transactions will give rise to legal uncertain-
ties, thereby trying to minimize the negative impact on
welfare, saves resources that could be used in the legal
apparatus (courts), establishing full material liability for
persons engaged in independent professional activities,
for the performance of functions ensuring the public in-
terest. Thus, the issue of civil liability, in order to protect
the interests of a notary from unjustified liability, should
be resolved by assessing all significant circumstances:
the scope of the notary’s exercise of public authority, the
influence of the actions of the injured party on the oc-
currence of the damage. This is important in order to
ensure the social well-being of a notary exercising public
functions and performing professional activities, guar-
anteeing the distribution of the burden of compensation
between the state, the notary and the injured party. The
aim of the article is to reveal the duality of the notary’s
functions by analyzing the notary’s activities (not) related
to the exercise of public authority powers in the context
of civil liability, reviewing the influence of the actions
of the consumer himself, as an injured party, raising the
issue of liability within the limits of the notary’s profes-
sional care and diligence.

The author seeks answers regarding the possibility of
distributing the burden of civil liability of a notary, tak-
ing into account the actions of the injured party and the
application of indirect liability of the state, compensating
for damage caused by the notary performing the func-
tions assigned to him by the state. In order to achieve
the stated goals, the tasks set for the article are to analyze
the relationship between the professional activities of a
notary and the implementation of public authority func-
tions with the application of the principle of personal
liability of a notary; to assess the content of professional
care and diligence in the context of the civil liability of
a notary; to identify the influence of the actions of the
injured party himself, raising the issue of liability.

2. The relationship between the professional
activities of a notary and the implementation of
public authority functions with the principles of
personal responsibility and independence of a
notary

The Constitutional Court of the Republic of Lithuania
has noted that the state may perform its functions not
only through the system of relevant institutions, which
includes state and municipal institutions, but also - to a
certain extent — through other (non-state) institutions,
which are entrusted (entrusted) with the performance
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of certain state functions by law or which participate
in the performance of state functions in certain forms
and ways defined in law (Majaté et al., 2014, p. 9). In
the Republic of Lithuania, the profession of a notary is
related to the maintenance of legal order and the per-
formance of certain functions granted by the state. As
can be seen from the definition of a notary in the No-
tary Law, a notary is an authorized person performing
state functions established by law (Supreme Council of
the Republic of Lithuania, 1992), whose functions are
manifested in ensuring legal certainty, order and legal
protection. The main duty of a notary is to ensure that
illegal transactions are not concluded and thus avoid le-
gal disputes. In this regard, a notary is assigned the sta-
tus of a state official, which obliges him to protect the
weaker party from fraud and error (Mikaloniené et al.,
2019, pp. 72-73). However, within the meaning of Ar-
ticle 5 of the Constitution of the Republic of Lithuania,
a notary, as a person authorized by the state providing
legal services, is not a government institution (On the
compliance of Part 3 of Article 23 of the Law on No-
tary of the Republic of Lithuania (wording of January 23,
2003) with the Constitution of the Republic of Lithuania,
2010, (Constitutional Court of the Republic of Lithuania,
2010). A Lithuanian notary is part of the Latin notary
system, therefore the state transfers the responsibility for
ensuring the legality of particularly important civil trans-
actions to a private person, recognized as a representa-
tive of a liberal profession. In Lithuania, notaries are not
typical representatives of the government in terms of the
activities they perform. A notary in Lithuania is an eco-
nomically independent person engaged in independent
professional activities, controlled by the state. The dual
public and private status of a notary is also proven by
the fact that notaries are not a government institution,
but entrepreneurs, since they perform public functions
through the forms of private actions. In France, accord-
ing to the French legal system, the activity of a notary is
also considered a liberal profession, however, notaries are
public sector employees whose function is to register all
acts and contracts to which the parties must and wish to
grant the authenticity characteristic of acts of public au-
thorities, and to confirm their date, accept them for safe-
keeping, issue their copies and extracts having the force
of an enforceable document. Regarding the status of a
notary as a liberal profession, Directive 2005/36/B on the
recognition of professional qualifications and the Law on
the Recognition of Professional Qualifications Acquired
in the EU Member States (The European Parliament &
the Council of the European Union, 2005) specifies a
separate category of regulated professions, which, due to
activities related to the exercise of government functions,
did not include the profession of notary (The European
Parliament & the Council of the European Union, 2006;
Seimas of the Republic of Lithuania, 2015). The classi-
fication of notary activities as entities exercising public
authority functions was also confirmed by the EC] in its
decision of 12 February 2008 in the case “Commission
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of the European Communities v. Federal Republic of
Germany” (European Commission & Federal Republic
of Germany, 2011, No. C-54/08), stating that the activi-
ties of notaries do not include direct and specific partici-
pation in the exercise of public authority functions, but
the functions they perform are undoubtedly related to
the public interest and can be assessed as auxiliary and
preparatory activities intended for the exercise of public
authority functions.

In Lithuania, the activities of a notary are related not
only to the exercise of public functions but also to profes-
sional activities, the preparation of legal documents and
the provision of services. Documents drawn up by a no-
tary have the force of official documents and are drawn
up taking into account the will of individuals and the re-
quirements of the law. The requirement of notarial form
is established only for certain transactions, the conclu-
sion and execution of which is of particular importance
to society in terms of protecting the public interest, how-
ever, a notary may also certify those transactions that
the law allows to be concluded orally or for which the
law establishes a simple written form (Supreme Council
of the Republic of Lithuania, 1992). Article 26 of the Su-
preme Council of the Republic of Lithuania provides for
a notary to make executive records, which are executive
documents with the same legal force as a court decision;
to approve transactions (contracts, wills, powers of attor-
ney, etc.); to take measures to protect inherited property;
to issue certificates of inheritance rights; to issue certifi-
cates of ownership of a part of the spouses’ joint prop-
erty; to impose prohibitions on the transfer of property
that must be registered; to certify the authenticity of cop-
ies of documents and their extracts; to certify the authen-
ticity of signatures on documents; to certify the authen-
ticity of translations of documents from one language to
another; to certify the fact that a citizen is alive and is
in a certain location; to accept documents for safekeep-
ing; to confirm the time of submission of documents; to
transfer statements from one legal entity and individual
to other legal entities and individuals; to accept money
and securities as a deposit; to accept maritime protests
(Supreme Council of the Republic of Lithuania, 1992).
Article 1.74 of the Civil Code of the Republic of Lithu-
ania (Seimas of the Republic of Lithuania, 2000) provides
for transactions that require a notarial form: transactions
for the transfer of real rights to an immovable property
and transactions for the encumbrance of real rights and
immovable property (for example, purchase and sale
of immovable property, donation, exchange, mortgage,
usufruct, easement, etc.); marriage contracts (pre-nuptial
and post-nuptial); purchase and sale contracts for shares
of private limited companies, when 25% or more of the
shares of the private limited company are sold or the sale
price of the shares is more than 14,500 euros, except for
the exceptional cases provided for in the Civil Code of
the Republic of Lithuania; other transactions (for exam-
ple, an official will, mortgage contract, annuity contract,
contract on the consequences of divorce (separation of

384

life), declaration on the recognition of paternity, gift con-
tract with an amount exceeding 14,500 euros, contract
on assistance in making decisions, advance directives,
etc.). Considering the various types of notary activities,
it is obvious that the main task of a notary is to prepare
authentic documents that have the force of law and, in a
broad sense, prima facie evidentiary force for the parties
who have drawn them up. The greater evidentiary force
of documents is related to the rules of evidence in civil
proceedings, but not to the nature of the notary’s activi-
ties. In Lithuania, in accordance with the provisions of
Article 26, paragraphs 2 and 3 and Article 40 of the No-
tary Act, in Poland, in accordance with the provisions of
Article 79 of the Polish Notary Act (Sejm of the Repub-
lic of Poland, 1991), notaries perform public authority
services only by issuing certificates of inheritance rights,
ownership rights to a part of the common property of
spouses, issuing executive orders and records, terminat-
ing marriage and making a decision to refuse to perform
a notarial act. In principle, all such notary actions are
performed when there is no dispute between the parties,
a notary does not examine disputes between individuals,
does not establish disputable circumstances, and in the
event that doubts or disagreements arise regarding the
rights of individuals or legal facts, he must refuse to con-
firm such rights or facts (Supreme Court of the Republic
of Lithuania, 2020, no. e3K-3-422-378/2020). In such a
case, the participation of a notary is related to the will of
the parties, which gives such will legal force. In the opin-
ion of the Commission, when carrying out this activity,
a notary does not have any decision-making powers in
relation to the parties, therefore, the drawing up of an
authentic document is the simplest confirmation of the
prior agreement of the parties (The Lithuanian Chamber
of Notaries & the Council of the Republic of Lithuania,
2024, C-128/21). The mere preparation of documents in
accordance with special provisions for official documents
does not mean, in relation to the notary profession, that
notaries are carrying out activities in the field of public
authority. Meanwhile, the Republic of Latvia, the Repub-
lic of Lithuania, the Republic of Hungary, Romania and
the Slovak Republic, being the parties supporting the
defendant French Republic in the aforementioned case,
emphasized that the activities carried out by notaries re-
lated to the preparation of documents with evidentiary
and enforceable force are a specific expression of public
authority, meaning that notaries, in the performance of
their public authority functions, are authorized by pub-
lic authority to draw up and issue authentic documents.
Therefore, even assuming that, according to the case-law
of the Court of Justice, the first paragraph of Article 45
EC applies only to activities in which the powers to apply
coercive measures are exercised, this provision is appli-
cable to the profession of notary because a notarial act is
enforceable (European Commission & Hellenic Repub-
lic, 2011). It should be noted that the concept of public
authority is not clearly defined, and therefore can be un-
derstood in both a narrow and a broad sense, relating it
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to the implementation of state competences (Prapiestis
et al., 2002, p. 955). One of the most important state
competences and tasks is to ensure the legality and sta-
bility of civil legal relations. It is the notary who ensures
the protection of the legitimate interests of individuals
and the state.

The significance and specificity of the notary’s activi-
ties imply the application of stricter requirements of care,
caution and diligence to notaries, due to the greater risk
of causing damage to their own property and that of
third parties. The legislator establishes the strictest per-
sonal liability for a notary, since legal facts arise for a
notary in the performance of his professional duties,
which change civil legal relations. A notary is a guarantor
of the legality and stability of civil relations. Such a social
legal situation obliges a notary to be an especially careful
and caring highly qualified lawyer. The scarce Lithuanian
legal doctrine tends to consider the civil liability of a no-
tary to be tortious, since the principle of freedom of con-
tract does not apply to the relationship between a notary
and a client, since a notary does not have the opportu-
nity to negotiate remuneration for the services provided.
However, in scientific doctrine, for example, J. L. Ober
notes the features of contractual liability, when a notary
does not have the right to refuse to certify an official
document for a client, if the drawing up of such a docu-
ment does not contradict the norms of the law; and con-
sidering the fact that notaries’ fees for the services pro-
vided are strictly regulated (Ober, 2007, p. 31). In Lithu-
ania, the involvement of a notary in the approval of a
notarial act and the inability to refuse to participate in
contractual relations or freely determine the coincidence
of the terms of the contractual relations and the inability
to exclude the contractual aspect from the relations be-
tween the client and the notary do not deny the absence
of elements of a contractual relationship. Although the
Supreme Court of Lithuania still holds the position that
the professional civil liability of a notary is tortious (Civ-
il Supreme Court of the Republic of Lithuania, 2007a, no.
3K-3-251/2007; 2004, no. 3K-3-371/2004; 2000a, no. 3K-
3-336/2000; 1999, no. 3K-3-398/1999). Meanwhile, Ger-
man notaries are subject to tortious liability, but there are
cases when contractual liability is also applied, based on
the principle of a contract in favor of a third party. In
Germany, the liability of a notary is regulated by the Ger-
man Notary Act (Federal Code for Notaries, 2023),
which provides for subsidiary liability of a notary, i.e., in
the event of negligence of a notary, a notary may be re-
quired to compensate for damage only if the person who
has suffered the damage cannot obtain compensation in
any other way (BNotO § 19, part 1, sentence 2) (Ganter
et al., 2009, p. 6). In France, both tortious and contrac-
tual liability of a notary is also possible, but French legal
doctrine suggests that in order to avoid disputes over
what liability to apply to a notary, a third type of civil
liability should be recognized - professional liability —
and applied to all professionals, thus avoiding the dual-
ism of civil liability (Mikaloniené et al., 2019, pp. 72-73).
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The Lithuanian legal doctrine establishes the principle
that a notary is liable for all the damage caused to the
victim, and not a part of it, because in a value sense, the
principle of liability for all damage is based on the need
to protect the interests of the victim and the real imple-
mentation of his right to compensation for all damage
(Mikaloniené et al., 2019, pp. 72-73), therefore it is con-
sidered that the victim has the right to demand compen-
sation for all damage from <...> the notary. The doctrine
emphasizes that from the point of view of civil liability, a
notary is not considered a state official and is personally
liable on general grounds. The law does not limit the
amount of liability, not only material but also non-mate-
rial damage is compensated (Baranauskas, 2003, p. 60).
Based on the principle of full personal liability, compen-
sation must also be provided for lost income that a per-
son would have received if there had been no illegal ac-
tions. Also, in the case of civil liability, directly incurred
losses, amounts spent as payment to the other party to
the contract, interest and remuneration paid for the ser-
vice provided by the notary must be compensated. The
return of remuneration for the service provided is con-
sidered a special method of defense of violated rights.
Such a conclusion should be drawn, in the case of the
provision of services, by providing a special rule regard-
ing the return of the remuneration received. The unu-
sual status of a notary service provider provides an op-
portunity to consider whether the services provided, in
the absence of a contractual relationship between the
notary as a service provider and the user as a service
recipient, could not be considered quasi-services. If this
point of view is accepted, the legal regulation established
by the Civil Code of the Republic of Lithuania, which
provides for the client’s methods of defense when ser-
vices are not provided or are provided improperly, would
become relevant (Mikaloniené et al., 2019, p. 254). The
Court of Cassation has indicated that the claim to award
the defendant the amount paid to him for the work per-
formed should be assessed as a claim to apply to the cus-
tomer the remedy established in Article 6.665, paragraph
1, p. 2 of the Civil Code of the Republic of Lithuania, i.e.,
to reduce the price of the work to zero; such a claim
should not be assessed as a claim to compensate for dam-
age, since it is expressed on the basis of the inadequate
quality of the work. An entity that believes that it has
suffered losses due to the improperly performed work of
the contractor has the right to demand compensation for
them only after proving all the conditions of civil liabil-
ity (Supreme Court of the Republic of Lithuania, 2016,
no. 3K-3-160-687/2016). Such an interpretation of the
Court of Cassation, considering that a notary is a quasi-
service provider, would mean that the claim to award the
remuneration paid for the notary services performed is
essentially equivalent to the claim in Article 6.665, para-
graph 1, p. 2 of the Civil Code of the Republic of Lithu-
ania established special method of defense of violated
rights and should not be considered as the application of
civil liability. The parties to the dispute should prove that
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the notary performed his duties improperly (poorly) and
justify that this happened due to circumstances depend-
ent on the notary (Supreme Court of the Republic of
Lithuania, 2002, no. 3K-7-645/2002). Without proving
these conditions, the methods of defense provided for in
Article 6.665 of the Civil Code of the Republic of Lithu-
ania could not be applied. It should be noted that in the
cases of the Court of Cassation, which assessed the ille-
gality of the service and the compensation for the dam-
age related to it, the issue of the return of the amounts
paid was not assessed separately. It is believed that when
claiming compensation for losses, the claim to award the
paid remuneration in terms of proof is no different from
the claim for compensation for damage, since both
amounts are awarded together. However, with regard to
the calculation of the statute of limitations, a shortened
three-year term applies to claims for compensation for
damage (Article 1.125, paragraph 8 of the Civil Code of
the Republic of Lithuania), while a general ten-year stat-
ute of limitations applies to claims for reimbursement of
the remuneration paid for the service (Article 1.125 par-
agraph 1 of the Civil Code of the Republic of Lithuania).
Legal doctrine and case law do not provide more detailed
information on the legal qualification of the claim for the
return of the remuneration paid, however, the separation
of the claim for the return of the remuneration paid for
the service would be of great importance in the case of a
violation of a quality service, when only the remunera-
tion paid is requested due to the provision of an inade-
quate quality service. Typically, in civil liability cases, the
main and largest claim is related to the direct losses suf-
fered by the plaintiff. These losses occur, for example,
when a notary approves a transaction, which, if later de-
clared invalid, although it returns the persons to the sta-
tus quo, the plaintiff can no longer objectively recover the
remuneration paid to the notary. The performance of a
notarial act consists of several stages: preparation and
performance. At the stage of preparation for a notarial
act, the notary checks the data of registers and state in-
formation systems that are essential for performing a
notarial act and protecting the legitimate interests of per-
sons; orders the revision of data from state registers; re-
quests data and (or) documents from third parties neces-
sary for the performance of a notarial act; forwards
documents (postal, courier services) at the request of the
client; publishes publicly the information provided by the
client or information necessary for the performance of a
notarial act (Supreme Council of the Republic of Lithu-
ania, 1992). The notary’s work at this preparatory stage,
regardless of whether the notarial act will be performed
or not, is compensated by the client. The compensation
received by the notary, as well as the remuneration paid
to the manager of registers and state information sys-
tems, collected by the notary from the client for the work
performed by the manager of registers and state informa-
tion systems, are not considered the notary’s remunera-
tion (income) (On approval of the amounts (rates) of
notaries’ remuneration for the performance of notarial
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acts, preparation of transaction drafts, consultations and
technical services and the list of cases of exemption from
payment of this remuneration (The Government of the
Republic of Lithuania, 2023). At the stage of performing
a notarial act, the notary’s remuneration is paid for the
performed notarial act. After performing a notarial act,
regardless of whether the act is later declared invalid, the
notary’s remuneration is included in the notary’s income,
from which the notary, as an entity carrying out eco-
nomic activities, pays taxes in accordance with the pro-
cedure established by law. It is obvious that the amounts
of the notary’s remuneration are causally linked to the
notary’s actions. For this reason, the courts are inclined
to award them to the notary in full, linking these amounts
to financial losses arising as a result of the notary’s un-
lawful actions (Supreme Court of the Republic of Lithu-
ania, 2017a, no. 3K-3-133-695/2017).

Article 16 of the Law on Notaries provides that a no-
tary is liable not only for his own, but also for the dam-
age caused to natural or legal persons by the actions of
his representative and employees of the notary’s office
in the performance of his professional activities as a no-
tary. According to Article 6.264(2) of the Civil Code of
the Republic of Lithuania, employees are persons who
perform work on the basis of an employment contract
or civil contract, if they act on the instructions of the
relevant legal or natural person and are under its con-
trol (Supreme Court of the Republic of Lithuania, 2017a,
no. 3K-3-133-695/2017). A notary, in order to properly
perform his duties, employs employees to carry out his
activities, organizes their work and pays them remunera-
tion. Article 6.264(1) of the Civil Code of the Republic of
Lithuania provides that the employer must compensate
for damage caused by the fault of his employees perform-
ing their work (official) duties. The employer is liable for
the damage caused by the actions of the employee not
only because he controls the employee, but also because
he receives a benefit from the employee’s employment,
i.e., the employee creates added value for him, the recipi-
ent of which is the employer (Mikaloniené et al., 2019,
p. 58). Article 6:102 of the European Principles of Tort
Law also regulates liability for damage caused by auxil-
iaries (European Group on Tort Law, n.d.). Part 1 of this
principle establishes that a person is liable for damage
caused by his assistants who performed their functions,
if they violated the required standards of conduct. The
question arises whether the performance of the functions
transferred to a notary by the state is partly not identi-
cal to the relationship of an employer and employee, in
terms of subordination; should the state, entrusting a no-
tary to perform public functions, not compensate for the
damage as an entity controlling the activities of a notary?

It should be emphasized that the law on notaries
establishes very broad state powers in regulating the
notary profession. The state actively participates in the
selection of candidates for notaries, takes care of their
qualification improvement, participates in the applica-
tion of disciplinary liability, supervises the activities of
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a notary, etc., and receives material benefits in the form
of paid taxes. A notary bases his activities exclusively on
the standards and rules established by law, thus ensur-
ing the effective implementation of the preventive justice
function, independently taking care of the material and
technical issues of organizing his activities, without re-
ceiving any remuneration and protection from the state.
For example, in the USA, the state must also bear some
responsibility for the damage caused by the illegal actions
of a notary, because it does not sufficiently regulate the
activities of notaries, does not take care of their training
and qualification improvement. Indirect state liability is
based on the fact that the state has violated its positive
obligation to properly control the professional activities
of notaries (Mikaloniené et al., 2019, p. 58). In Estonia,
a notary is also entrusted with the performance of func-
tions assigned to him by the state, therefore, when a no-
tary cannot compensate for all the damage caused due to
insolvency, the state is also liable according to the rules
of indirect civil liability. It is obvious that the dual status
and activities of a notary raise two-fold discussions in the
context of civil liability. By entrusting notaries with the
protection of the general interest, the state regulates and
supervises the professional activities of notaries, but does
not fully protect its partial executor of the functions.
Therefore, in order to create a certain balance between
the public and private functions of a notary, in terms of
liability, in the author’s opinion, it is necessary to separate
the functions assigned to the notary from other activities
performed by the notary and to provide for state liability
for damage caused by the notary’s performance of the
functions transferred to him by the state. Otherwise, can
we state that a notary is a person authorized by the state?
In such a case, does the state, being a representative of a
liberal profession, have the right to exercise control over
this profession and activities, when the notary is not an
authorized representative of the state? This leads to the
question of the application of personal liability, when a
notary acts for the purpose of public interest, what is
(possible) state liability?

3. Assessment of the content of a notary’s
professional care and diligence in the context of
civil liability

The theoretical justification for the duty of care was for-
mulated back in 1932 in the precedent of the House of
Lords of the United Kingdom in the case of Donoghue v
Stevenson, in which the court formulated a general rule
that every person has a duty of care, therefore the spe-
cifics of professional civil liability are partly determined
by historical reasons. Although the laws adopted in the
Middle Ages provided for immunity for representatives
of the liberal professions for damage caused by negligent
actions (Hondius, 2015, p. 237), civil liability was still
applied to some professionals, but only when the dam-
age was caused by gross negligence. However, over time,
both absolute and limited professional immunity were
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abandoned, recognizing that a professional must also be
liable for damage caused by negligent actions, thus seek-
ing to increase public confidence in the relevant legal
profession.

The profession of a notary, his work, is an activity
related to the risk of causing harm, therefore it is obvious
that stricter standards of attentiveness and care should be
applied to representatives of this profession, on the basis
of which their behavior as a professional is assessed, pro-
fessional negligence is established or denied (Supreme
Court of the Republic of Lithuania, 2019, no. e3K-3-43-
378/2019). Nicholas J. McBride (McBride & Bagshaw,
2005) presented two approaches to the duty of care: as a
cynical one, i.e., a certain duty of the defendant not to
take certain actions in a given situation, and after taking
them, to compensate for the damage caused by them and
cover the losses, and an idealistic one, i.e., a defendant
not to act in a certain way, being sufficiently careful not
to take certain actions that could cause harm. For exam-
ple, when comparing the activities of a notary and an
attorney, in the activities of an attorney, an attorney can
rely on the duty of care only in a contractual relationship,
while representing a client under a contract, while a no-
tary is not bound by any contractual relationship with a
client, but this does not mean that a notary is subject to
lower requirements for care, diligence or qualification.
An attorney is not obliged to conclude a contract with a
client, while a notary’s refusal to perform his duties may
disrupt the implementation of public functions. As
shown by the extensive case law of civil cases, the greatest
problems arise when it is necessary to establish the
grounds for the emergence of civil liability, determining
what culpable actions were performed and what culpable
actions were performed by the notary, and whether he
was guilty. Therefore, it is obvious that Article 6.246 of
the Civil Code provides that actions (action or omission)
are considered unlawful not only when they violate the
obligation established by law or a contract to perform
certain actions or to refrain from them, but also when
they violate the general obligation to act carefully and
diligently. According to Mikelénas (2003), illegality also
includes the violation of a moral duty (Petrazycki, 1995,
p. 56), therefore, if a law is not based on morality, it is
difficult to expect that such a law will be observed and
respected (Rainiené, 2015, pp. 148-171), because a law
that does not have a moral basis is a foreign body in so-
ciety, leading to the legitimization of immoral behavior
and, without a doubt, promoting the demoralization of
society. When it comes to the values of a diligent and
prudent notary, it should be assessed whether there was
a professional duty of care, whether the notary did eve-
rything that was reasonable to require of him in that spe-
cific situation (Supreme Court of the Republic of Lithu-
ania, 2004a, no. 3K-3-11/2004; 2004b, no. 3K-3-371/2004;
2006, no. 3K-3-295/2006), because when performing his
professional duties, a notary cannot act only formally,
but must take all possible measures to protect the legiti-
mate interests of individuals (Supreme Court of the
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Republic of Lithuania, 2017b, no. 3K-3-250-687/2017),
since a violation of the duty of professional care is an
improper performance of <...> functions, manifested by
technical or intellectual negligence or even intentional,
which is a basis for civil liability. Thus, when assessing
the legality of a notary’s actions, the quality of the actions
or services of these professionals is presumed, because
the activity is performed not by an ordinary person, but
by a professional (Supreme Court of the Republic of
Lithuania, 2013, no. 3K-3-405/2013), therefore the pro-
fessional duty of care is the main <...> duty of a notary,
requiring the proper performance of professional duties
(Caplinskiené et al., 2019, pp. 69-93). As long as there is
at least one assumption that the professional was inatten-
tive and insufficiently careful, the presumption of guilt
cannot be rebutted (Supreme Court of the Republic of
Lithuania, 2002, no. 3K-7-645/2002; 2003a, no. 3K-7-
127/2003; 2013, no. 3K-3-405/2013), such a formulation
determines that the liability of a notary in practice bal-
ances on the border of liability without fault. Such a gen-
eral duty of care is owed not only to professionals but
also to every person, however, the specificity of a profes-
sional’s duty of care is determined by the characteristics
of the profession, that is, theoretical knowledge and ex-
perience. In French doctrine, a professional is under-
stood very broadly <...> as having special abilities <...>
performing paid service provision activities <...> using a
functional complex <...> the management of which re-
quires professional mastery, which is acquired by com-
pleting special education and gaining experience (Jack-
son et al.,, 2007, pp. 2-3). It is obvious that the legal
qualification of professional activity determines the fact
that its subjects begin to be subject to special norms of
behavior related to the specialized nature of work, moral
aspects of activity, justification of their clients’ expecta-
tions, ensuring interests and protecting rights (Le
Tourneau, 2012, pp. 977-978). Thus, standards of profes-
sional conduct are the criteria by which professional con-
duct, the presence of professional negligence, and adher-
ence to moral principles are assessed, therefore, the es-
tablishment of standards of professional conduct is the
duty of the state and the relevant professional corpora-
tion. The standard of professional conduct can be estab-
lished using an objective criterion, when the profession-
al’'s age, theoretical knowledge, and practical experience
are not taken into account, assessing whether he acted as
an experienced professional would have acted in his
place, and a subjective criterion, taking into account the
knowledge and practical experience of a particular pro-
fessional. The objective standard of conduct is explained
by the fact that the consent of a professional to perform
work for which he does not have sufficient knowledge or
experience is equivalent to professional negligence
(Carswell, 1997, p. 202), and the subjective one would be
considered that the duty of care is not violated. In most
states, which seek to protect the interests of a weaker
group of consumers, only an objective standard of pro-
fessional conduct is applied (Sanbar & Pataki, 1979, pp.
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690-691), the same standard is followed by Lithuania,
therefore the nature of the notary profession also presup-
poses a higher standard of professional care and dili-
gence, and the specifics of professional activity determine
the peculiarities of his civil liability (Supreme Court of
the Republic of Lithuania, 1999, no. 3K-3-398/1999). In
Lithuanian judicial practice, the interpretation of stand-
ards of care is in one case reasonable and logical, in an-
other case sufficiently strict, however, taking into account
the fact that professional negligence should be assessed
as a way of acting that does not meet the established re-
quirements of professional activity (Supreme Court of
the Republic of Lithuania, 2007b, no. 3K-3-582/2007),
courts should determine not only the provisions of Arti-
cle 6.248 of the Civil Code of the Republic of Lithuania.
2. the presence of intent or negligence in the forms of
fault indicated, but also other forms of professional neg-
ligence and misconduct determined by the specifics of
professional activity (Supreme Court of the Republic of
Lithuania, 1999, no. 3K-3-398/1999), since in the case of
professional negligence and misconduct, establishing the
notary’s unlawful actions, by which he only contributed
to the occurrence of damage, and considering them as
the basis for the occurrence of civil liability, would elim-
inate the possibility for courts to artificially adopt strict
decisions in civil liability cases of notaries, in order to
artificially establish the guilt of a representative of profes-
sional activity, regarding the payment of insurance ben-
efits, and would provide the injured party with the op-
portunity to receive compensation for damage more
quickly and simply.

Professional negligence is generally considered to
be an act where a professional fails to ensure a standard
of conduct that would normally be ensured by quali-
fied, experienced, and diligent members of that profes-
sion in the same circumstances, so a professional can-
not plead ignorance of the standards applicable to his
or her conduct as a professional (Boroi & Gorunescu,
2010, p. 1221), as the notary’s ability to foresee possible
negative consequences is therefore of a higher order. Not
every professional error can be considered professional
negligence and carelessness, therefore it is important to
provide criteria for determining professional negligence,
carelessness and carelessness, because the available use
of all possible means in the activities of a notary is of
fundamental importance for the performance of profes-
sional activities and the protection of legitimate interests,
however, the performance of this duty does not in itself
mean that the duties of care, caution and diligence were
properly fulfilled, when the data obtained were incom-
plete and inaccurate, such as the suitability of a specific
persons identity document and its presentation does not
in itself mean that the notary’s duty was properly ful-
filled and the actions meet the standards of care, caution
and diligence. The duty of professional care, depending
on the nature of the functions performed, may relate to
both technical and intellectual aspects of the notary’s
activities. Intellectual aspects of care include the duty
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to provide appropriate advice on the legality and appro-
priateness of the action and to ensure the appropriate
structure of the action, to clarify the true will of the par-
ties, to explain the essence to the parties and warn them
about the risks, to verify the existence of the conditions
for the performance of the action and to properly for-
malize it (Caplinskiené et al., 2019, pp. 71-79). Technical
aspects of care include the duty to investigate the factual
circumstances, to establish the identity of persons, their
capacity, the authenticity of signatures, if necessary, to
request information from third parties and registers, and
the duty to comply with the restrictions on actions, dead-
lines for performance, and the procedure for drawing up,
processing and storing documents (Supreme Council of
the Republic of Lithuania, 1992). It is obvious that the
totality of intellectual and technical aspects of care en-
sures the legality and legal certainty of the concluded acts
(The Council of Notariats of the European Union, 2008),
therefore, improper performance of functions, manifest-
ed by technical or intellectual negligence or even inten-
tional, is considered a violation of the duty of professional
care. Although technical duties have different content in
various legal systems, the problems of personal identity,
capacity and authenticity of signatures, as one of the ele-
ments of manifestations of carelessness and negligence,
are characteristic of all legal systems, and therefore are
widely examined in professional civil liability cases. It is
noteworthy that Lithuanian case law in cases regarding
the liability of notaries for establishing identity is quite
demanding. Lithuanian courts focus on documentary
investigation, detailed procedures and their mechanical
implementation, without granting discretion to notaries
(Mitsilegas & Vavoula, 2016, p. 274) in the process of
establishing identity. Meanwhile, French courts assess a
more diverse range of circumstances. According to a re-
port submitted to the European Parliament by the Coun-
cil of Notaries of the EU, an analysis of the law of France,
Germany, Poland and Romania identified several pos-
sible methods of identification: by presenting an official
document, based on the testimony of witnesses whom
the notary knows personally or whose identity has been
established. A similar model of identification is found
in US law, where no further identification is required if
the notary knows the party to the transaction personally
(The Council of Notariats of the European Union, 2008,
p. 43), while identification from documents is criticized
as unreliable due to the widespread forgery of documents
(Alstyne, 1999, pp. 1017-1024). Although Lithuanian
cassation practice has stated in abstracto that it is neces-
sary to make maximum efforts and use all measures that
do not contradict the law (Supreme Court of the Repub-
lic of Lithuania, 2003b, no. 3K-3-764/2003), in concreto
Lithuanian courts usually do not require a notary to as-
sess a wider range of circumstances, such as the time of
approval of the power of attorney, the profession of the
represented person, etc., and do not recognize discre-
tion in choosing possible actions when the examination
of signatures has been carried out flawlessly, requiring
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more intellectual efforts, such as knowledge that the
person who approved the power of attorney worked as
an assessor who does not have the independent right to
approve documents, or a decision to postpone the no-
tarial act in order to obtain a certificate and to make sure
whether the party has the original of this document or
its duplicate (Caplinskiené et al., 2019, pp. 69-93). Such
a position of the courts, which may lead to a dispropor-
tionate burden on professional activities and liability
for failure to perform such actions that could not have
been performed under normal conditions, raises various
discussion situations that only confirm the necessity of
analysis. However, practice shows that as long as there
is at least one assumption that <...> the professional was
inattentive and insufficiently careful, the presumption of
guilt cannot be rebutted (Supreme Court of the Republic
of Lithuania, 2004a, no. 3K-3-11/2004; 2004b, no. 3K-3-
371/2004; 2006, no. 3K-3-295/2006). This is shown quite
illustratively by the Supreme Court of Lithuania of 4 July
2019. ruling, in which the notary improperly identified
the seller’s identity, without checking the signature in the
submitted passport and in the previous land purchase
and sale agreement, from the conclusion of which 11
years have passed, during which the person’s signature
could have changed for objective reasons, the court re-
quired such specific knowledge that is not typical of this
profession, which is not even required from a handwrit-
ing expert, and applied an extremely high standard of
care and diligence, i.e., applied liability without fault.
Therefore, the question arises whether the concept of the
“lower limit of error” is not set too strictly in Lithuanian
court practice and whether the bar of the standard of
legal professional conduct is not set too high, in order
to protect the injured party from the notary’s insurance
claim? In both Lithuanian substantive law and case law,
when implementing the absolute model of a notary as
an investigator of documents and evidence, taking into
account the context of the situation and the evaluative
nature widely assessed by these professionals, it would
be appropriate to establish legally defined boundaries of
document investigation, without absolute standards of
legal conduct of a notary, and to establish the criteria and
content of the duties of professional care and diligence.

4. The influence of the actions of the injured
party (consumer) on the issue of liability

The jurisprudence of the Constitutional Court of the Re-
public of Lithuania holds the position that in protecting
and defending human rights and freedoms due to dam-
age caused by unlawful actions of private and public per-
sons, the institute of compensation for damage is of par-
ticular importance. The necessity to compensate for ma-
terial and moral damage caused to a person is a consti-
tutional principle that imperatively requires the estab-
lishment by law of such legal regulation that a person
who has suffered damage as a result of unlawful actions
could in all cases demand fair compensation for that
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damage and receive that compensation (Constitutional
Court of the Republic of Lithuania, 2006). Compensation
for damage is always pecuniary. Compensation for dam-
age aims to return the person who suffered it to the situ-
ation that existed before the violation, however fair com-
pensation for damage also means that when resolving
disputes over compensation for damage, the problem of
distributing compensation for damage and losses is im-
portant. Article 6.248 of the Civil Code of the Republic
of Lithuania. 3 d. The general duty of every person to be
careful and prudent is established, to the extent neces-
sary under the relevant conditions, taking into account
the essence of the obligation and other circumstances.
The degree of this duty is not the same for all persons.
Depending on the persons activity, the assessed criteria
for care and careful (prudent) behavior are different. The
specifics of the professional requirements applied to the
professional activities of a notary and the peculiarities of
fault as a condition for the civil liability of a notary are
determined by the social and legal status of the notary as
a professional. The actions performed by a notary change
civil relations. As a result, the greater risk of causing
damage to both his own and third-party property oblig-
es the notary to establish stricter requirements for care,
caution, diligence. The Supreme Court of Lithuania tends
to apply a particularly strict standard of fault for careless-
ness, carelessness, inattention, etc. in professional civil
liability cases (Supreme Court of the Republic of Lithu-
ania, 2000a, no. 3K-3-336/2000), comparing the profes-
sional’s behavior not with an ordinary person, but with a
model of the possible behavior of a specialist in that field
in the same situation. When a person’s activity is his pro-
fessional activity (Mikaloniené et al., 2019, 153-163),
professional error, even in the mildest form of fault (Su-
preme Court of the Republic of Lithuania, 2000b, no. 3K-
3-1345/2000) is a very specific element of liability, which
precisely notes that the debtor of the obligation is a pro-
fessional in his field, from whom the best knowledge of
his profession is expected. When assessing fault, the ac-
tual behavior of the person and a hypothetical objective
standard of behavior of the person are compared with
each other, raising the relationship between the actual
behavior of the professional who caused the damage and
a certain standard (Mikaloniené et al., 2019, pp. 236-
237). The Court of Cassation has clarified that the unlaw-
fulness of actions can be understood not only as non-
performance or improper performance of an obligation
established in a contract or law, disregard for the require-
ments of the law, but also as a violation of the general
duty to act with care (Seimas of the Republic of Lithua-
nia, 2000, Article 6.246). In the long term, it may some-
times be impossible to adhere to the established <...>
standard in absolutely every situation, although the <...>
standard leaves no room for excuses (Goldberg & Zipur-
sky, 2016, p. 747). However, a strict treatment of the pro-
fessional’s fault, when even the slightest mistake is con-
sidered the basis for civil liability, should not ipso facto
mean that the victim’s own behavior should be ignored,
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left aside, without legally assessing it. Failure to assess
other circumstances, including the victim’s own actions,
excessively expands the boundaries of the professional’s
liability and distorts the essence of civil liability. The ac-
tions of the victim himself, by which he significantly con-
tributed to the occurrence of the damage, should not be
ignored solely because the notary, as a professional, is
subject to the highest requirements of care and diligence.
It is believed that, assuming that not only the actions of
the notary led to the occurrence of the damage, the total-
ity of these circumstances should not be completely ig-
nored. It must be assessed whether the danger was fore-
seeable in advance, whether it could have been realisti-
cally perceived and assessed, and whether the victim
himself freely chose further behavior that was harmful to
him (Ambrasiené et al., 2004, pp. 200-201). Risk as-
sumption is understood as a real assessment of the risk
of damage occurring and a decision of free will to act in
a manner of his own choosing, foreseeing the possibility
of damage occurring, but without abandoning his inten-
tions. A person does not show that he seeks damage, but
he realizes the dangerousness of the behavior or situa-
tion, therefore it is necessary to assess to what extent the
victim himself contributed to the occurrence of the dam-
age, whether he agreed to the occurrence of the damage,
i.e., assumed the risk. It should be noted that not all vic-
tims are equal, which makes the actions of the same vic-
tim particularly important and relevant. If the victim
himself was inattentive and careless, he should not be
protected in the same way as a careful victim who did
not contribute to the damage (Mikaloniené et al., 2019,
pp. 148-149). It is undeniable that a notary is inclined to
apply civil liability for any type of negligence, however,
the application of civil liability should be based on the
assumption that not only the notary, but also the con-
sumer of the legal service is a reasonable and rational
person seeking benefit and if he behaves in a way that he
should not normally behave, there is an assumption that
not only the notary’s actions determine the occurrence
of damage. When determining the notary’s fault, its de-
gree and form, no more should be required than from
any other, i.e. a person with special knowledge, because
after all, a notary is only an expert in law, and not in all
areas, and therefore is not obliged to be responsible for
such negligence that would not be noticed by a profes-
sional in that area, for example, a spelling professional,
and to assume responsibility for the actions of the in-
jured consumer himself (Mikelénas, 2003, p. 340), in
which the latter contributed and is guilty of causing the
damage. In Article 6.248 of the civil code. 3 established
the concept of objective fault, when fault is presumed
and a person is considered guilty if his actions, or the
actions of other persons for whom he is responsible,
cause harm to persons. Meanwhile, in Austria, the posi-
tion of the concept of subjective fault prevails, when the
standard of reasonable conduct of the offender himself is
taken into account, but if the offender is simply incapable
of acting in this way <...> liability does not apply to him,
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because there is no fault in his conduct. That the subjec-
tive element of fault should not be completely ignored is
also confirmed by Article 4:102(2) of the Principles of Eu-
ropean Tort Law (hereinafter ~-PETL) (European Group
on Tort Law, n.d.), which provides that the ordinary stand-
ard of fault may be adjusted, taking into account special
circumstances that the person could not have foreseen or
acted upon. In 2001 when considering the draft law on the
law of obligations of the Republic of Estonia, it was also
proposed to establish the subjective concept of fault in the
law, based on the fact that society cannot demand from a
person to act in a way that this person is subjectively in-
capable of acting, and then apply liability to him for what
was impossible for him. It is obvious that the existence of
fault is always a matter of evaluative nature, which must
be assessed in each specific case. Was the notary really at
fault, and, if so, to what extent did the notary contribute
to the occurrence of the damage and to what extent is the
consumer himself at fault. Article 6.253, paragraph 5 and
Article 6.248, paragraph 4 of the Civil Code of the Repub-
lic of Lithuania provide for the possibility of assessing the
extent to which the victim himself contributed to the oc-
currence of the damage, and Article 6.253, paragraph 1 of
the Civil Code of the Republic of Lithuania also provides
for the basis for not applying civil liability or for fully or
partially exempting a person from civil liability. Article
8:101, paragraph 1 of PETL also provides that liability may
not be applied or the amount of damage to be awarded
may be reduced to the extent that it is established that the
victim is also at fault (having regard to the victim’s con-
tributory fault), and taking into account other circum-
stances that may be important for establishing the vic-
timy’s liability or reducing it if he himself had caused the
damage (Mikaloniené et al., 2019, pp. 232-233). The
determination of the notary’s fault does not in itself
mean that the injured consumer who contributed to the
damage should be generally exempted from the obliga-
tion to compensate for the damage or compensate it in a
smaller amount, therefore the courts must assess wheth-
er, despite a certain negligence of the injured consumer,
the notary did not act in a way that would have pre-
vented the damage (Mikaloniené et al., 2019, pp. 236-
237). 1t is obvious that to state that the fault of the injured
consumer himself never matters if the notary is a profes-
sional is unfounded, since the finding of guilty actions is
determined by different factual circumstances. To resolve
such situations, the institute of mixed fault should be ap-
plied, the norms of which are provided for in the gen-
eral rules of civil liability, without making exceptions in
the context of professional activities. It would be unfair
not to apply the mixed fault institute to a professional,
which in the case of professional civil liability would be
considered a defense measure for a notary in order to
avoid the obligation to compensate for the damage or to
reduce the percentage of the damage to be awarded to
him. Otherwise, negligence of participants in civil turno-
ver would be encouraged at the expense of professional
representatives.
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5. Conclusions

1. The dual status and activities of a notary raise two-
fold discussions in the context of the civil liability of a
notary. Different interpretations of the content of the
notary’s activities distort the concept of civil liability
of a notary as a state-authorized person performing
public functions, but being a liberal profession. The
uncertainty of the concept of public authority raises a
kind of legal imbalance, when the CJEU links the pub-
lic authority function of a notary with the application
of coercive measures, while Lithuanian national law
links the implementation of public authority functions
with the drawing up of authentic documents, which
ensure the legality and legal security of civil trans-
actions. Based on the definition of the concept of a
notary provided for in the Law on Notaries, we see
that the functions performed by a notary in Lithuania
have both a public and private nature, and the lack of
separation of these functions prevents the possibility
of demanding that the state assume responsibility for
the performance of functions transferred by the state
to ensure the public interest. It is believed that in the
case of duality of notary functions, partial responsi-
bility of the state, as an entity exercising control over
notaries’ activities, could be considered by applying
the institute of indirect liability. Otherwise, the super-
vision and control of the state, as a representative of
a liberal profession, independently and economically
independently carrying out their professional activi-
ties, is a pointless and excessive action, increasing state
costs, and does not guarantee legal security either for
the notary, as an economic entity, or for the client, as
a recipient of legal services. The state, as an institution
administering justice, must not only protect the rights
and freedoms of consumers in the event of damage
caused by an economic entity through illegal actions,
but must also ensure and guarantee the social well-
being of entities implementing public functions and
be responsible for the damage and compensation for
losses caused by controlled entities.

. The specifics of the notary’s activities determine that
special norms of conduct are applied to the notary,
related to the moral aspects of the activity, ensur-
ing the interests of consumers and protecting rights.
When assessing the legality of the notary’s actions, it
is presumed that the actions are performed not by an
ordinary person, but by a professional, therefore, as
long as there is at least one assumption that the pro-
fessional was inattentive and insufficiently careful, the
presumption of guilt is not rebutted. Such a formu-
lation determines that in practice the liability of the
notary balances on the border of liability without fault,
when specific knowledge not characteristic of the no-
tary profession is required from the notary, for exam-
ple, when assessing the identity of a signature and its
varijation, establishing the identity of a person. This is
also illustrated by the practice of Lithuanian courts,
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when in cases of establishing the civil liability of nota-
ries, only the form of fault (intention and negligence)
is assessed, without assessing a more diverse range of
circumstances, for example, actions that could not be
performed under normal conditions without special
expert knowledge, which have a decisive influence on
not imposing liability on the notary. It is obvious that
both Lithuanian substantive law and judicial practice
introduce an absolute model of a notary as an inves-
tigator of documents and evidence, with the aim of
creating a mechanism ensuring the protection of both
the notary’s and the consumer’s rights. However, the
uncertainty of the lower limit of error and the bar of
professional conduct standards indicate the possibil-
ity of applying a dual standard of care, which in turn
may introduce legal uncertainty and imbalance in the
professional activities of a notary. Therefore, it is be-
lieved that the establishment of the limits and criteria
of professional conduct standards would eliminate the
possibility for courts to artificially make strict deci-
sions and in many cases establish the guilt of a notary
as a professional in his field, making it absolute and
requiring specific knowledge not characteristic of the
notary profession.

. Without denying that the notary’s conduct should be
assessed through the standard of a reasonable and
careful professional, it should not be forgotten that
the notary’s duty, when conducting a legal analysis of
the documents submitted by the parties, is to establish
the will of the parties and ensure the legality of the
transaction being concluded. As can be seen, the no-
tary’s establishment of the will of the parties occurs at
the free will of the parties by submitting the necessary
documents and information to conclude the transac-
tion. It is obvious that the process of the transaction
being approved is the totality of the actions of all those
participating in it, both the parties and the notary, in
which each subject acts at its own responsibility and
risk. Therefore, to state that in all cases only the no-
tary’s conduct, applying the highest standard of care
and diligence, should be assessed, without assessing
the conduct of the parties themselves, is legally ir-
rational. The notary’s strict treatment of fault, when
even the slightest mistake is considered the basis for
the occurrence of civil liability, should not ipso facto
mean that the parties may act recklessly or in a way
that they normally should not act and contribute to
the occurrence of damage with their actions. Such a
failure to assess the actions of the parties, ignoring and
leaving them aside, is an artificial extension of liability
at the expense of the professional and a distortion of
the essence of civil liability. The purpose of the insti-
tute of civil liability is compensatory, in order to return
persons to the position in which they were before the
violation. Therefore, the assessment of circumstances
such as the actions of the debtor and their influence
on the occurrence of damage is the basis for exempt-
ing the notary from liability or applying the institute
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of mixed fault and reducing the amount of damage
to be awarded to him by a percentage, taking into ac-
count the degree of fault of the debtor and the scope
of illegal actions.
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